
Time-brokering seen as FC(: loophole
~ II. bot subjed

these days at thel'ederaJ Commu
nieations Commissiotl and in e.
gress.~ see it as ID
avenue for di~ 'and • savior
for smaJ1 radio _ TV ataUons.
Detractors sa! it leta the FCC wink
at its OWD policies.

"Time-brokerig is no~lnc ,
more than the FCC'. W~nceMd
Itt.e~ to cirtumYenL Its own
rules, insists Frederick A. PolDer,
8 former FCC atto~ now prac
ticing communications law ill
PittsIJUl'£b. '

..(License-marketing agree
menU can wreaek havoc on alocal
maltet bY UlJSettinc the basic
r.round rules or competition," said
PolDer. The LMA or tim¢-broker
InS concept- ODe station purchas
lni time on another iD the same
mirket - started wttb radio sta·
tions and soon spread to television.

TV ataUons iri Bil'rQingham.Ala.,
and GreeDSboro md \V'lJlston-sa
lem. N.C., are practicing Ume-bro- ,
kerlng. In oUter markefs, stations'
have boUgbt time OD competitors to
nm newscasts.

"The FCC ~ves lip service to its
.tructural requirements, but
they're taking ttie position that -

In cO=LMAs are permissi-ble and will look at any actual
~ems arise in. practic:e.1f
iaSd Polner, speaJq an~
tenns and not aboUt the IUQI

arrangement.So •• • lI.Iu
• If one station~~J'

controlll the other station. tbeia
they will take action. But that'••
very e1usiYe and Iwd-to-enf'orce
toncept."

The ditf"lCUlty in evaluating ID
LMA comes in disceJ:ninC Who's
caWna: the shots. MlJ'be baSic con
eept • the statiOil that se1b itI
~ ume must retain DClt
~ Ie8J eontrol of its pro~min" lMat actual con&rOl Of iii
programminc IS weD." said PolDer.

"So the question then becomes,
'If the Nelon that haS sold ita
prosram time.. simpI)' rubber
stamps evtI)Itbing Uie other sta
tion DI'OfI'ImS" on i~ bave thef
fulfdlid lbm obl.ilation of l~pI
cootro1?' How do you let Into
IOlIltIOIWs mind to rea1I)r see
whether or DOt they are exercisinl
their eontlOl or merely acting as I
I\Ibber stamp?"

Two U.s. c:on~.n have
nsored 1 . Iago;-Uiit' would6:t the~ of time that ead

be sold to any onep'~er to
10 pcrctn~ and linut ttiC total time
a statioq can &eU to 2S pen:enL

11 turns out that Ja>1CA-TV had
entered into__ ~I!minary discus
sions with WP1'T 0WDet Eddie
Edwards about buYing the 10 pm,-

.11JUD. boW' to airaKD news show,
KD would have used • separlte
anchor and news set aDd tried to
appeal to the early-to-bed audio
ence.

KOKA's discussions abruptly
came to M end. however. when ft
was announced that WPlT was
selling its 3 p.m.-midnl£bt block at
com......itor WPGH. Cbanne1 53
nmf"biek-to-bac1l: episodes of HI
Lo\'e Lucy" on WP'l"f at 10 p.m. 00
Its own dsannel, WPGHairs reruns
of tht hour-long drama "Hunter."

Edwards conf'U'l11ed this week
that he had preliminary discus
sions with KDKA, and said the
station was one 0{ many that In
quired about his plans lot WPI'T.

When Y.'PGH was sold, new
owner David Smith ft SinClair
Broad~ Croup ~ted he
planned to product 8 10pm......".
cast at some point. No timetable
for sudJ a program has been
aMQUIlM

aceountinc. biJlin« aDd equipmeat
repair. Tbe letter P.fO\'ides DO doeu
ments as proo( ana it doesn't distiJI.

'sh 'betwc:ei'billiDf-fw' the time
~kered hours and regular biJlin&
for instance.

Channel 53 empkJ>'ees say tbtY
designed the "on-air look" of "Tbe
New 22." That involved blending
graphics "itb sound and producinc
what viewers see on their screen. The
new logo reatures aseries or geomet·
ric shapes and the slogan "TIle New
22,"

Station morale. oneempl~ said
In an inter\'iew. bas pIunu1leted. "We
had esprit de~ lhat would have,

. rivaled' the Jrtartne Corpc. We would
do &nYthins.~ and get it on
the aIr ycslcrda,y.It

'-rhis lat,elt challenge to operations

at the stations comes on the bee1a 0(I
.eomplaint about WPGH's owner &led
with the FCC by a Baltimore televl·
sion station.

WNW-TV alleged that Sinclair
used "c~rcive ~nomic P~\fts" these changes already made and
w deny it qual~tr.P~ those that are yet to be made. Unfor·
Ulougti it ielu~ to dte bmateb' OlD" banks have imposed
sbows It may have lost. It'l~ financiIi ilo"~ec:tivcs which must be
that Sinclair wiD res d this week to met" "".l

that charge to ~Wc. .' Frank closed his correspondence
~ • Ittter desW1ed ~ fend off by stating that it a union were apo

UNOQ approval, WPGB s eeneral pJ'OYed but no contract reached, an
m,anager .ck:nn1~ bOW unset- economic strike could result "It that

-tlinC some recent chailges have beea. bapj)ens we will hire pcm1anel\t
- Frank, who came bere from Tam- 1.IAce~ents. That means your.Job is

pa-St. Petersbur«. stated in his letter'. cooe unless and W\ti1 one or the
~ potenti~ IBEW members t.bI& i"epIaooments leaves. •.•
Mce.~ work ~l 15, '1l!lve ' "These are bard times on both you
be~D require<l to take some aetioaa and Channel 53. The union will not I

whicll were ~pleasa'nt. but ~1ute- CJ"I.-mge that situation."
1ynec~~ ~, order~or tbe station to 1n a phone call this week, Frank
surytv~ anu prescrvtJobs ro~ the '{ast explained his tomment about the
m.lijon~ of oW" employees. banks. lolln any television station,

In this Jan. 8 Jetter, he added:"l there's a debt service. We're doing
understand why m3n~ of OW' employ- what the banks are telling us to do to
ecs are angry and C11~cem~ abou~ make a profil"
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February 19, 1992

-'I

Commission

,...,

1~~/71 ;2(_:;l_~MS. Donna R. Searcy
Secretary
Federal Communications
1919 M Street, NW
Washington, DC 20554

Re: FCC File No. BPH-911206IF

Dear MS. Searcy:

This letter is submitted on behalf of Scripps Howard
Broadcasting Company (RScripps Howard") in opposition to the
February 11, 1992 letter of Cunningham Communications, Inc,
("Cunningham") (copy enclosed) requesting that the Federal
Communications Commission ("FCC" or "Commission") dismiss the
above- referenced application of Nationwide Communications Inc.
("Nationwide"). In accord with Section 73.1690(b) (1) of the
Commission's rules, Nationwide's application simply reports that
the tower on which Nationwide's antenna rests has been reduced in
height by forty feet and is now only 1209 feet above mean sea
level.

Scripps Howard is interested in this matter because
Cunningham's principals have filed a competing application against
Scripps Howard's application for renewal of license for Station
WMAR-TV in Baltimore. This competing application, filed under the
name of Four Jacks Broadcasting Inc. ("Four Jacks"), proposes to
utilize the tower whose height is the subject of the Nationwide
filing. Cunningham/Four Jacks falsely claims in this competing
application ~t the tower currently is ~ feet above mean sea
level, and the dismissal of Nationwide's application to correct
this figure in the FCC's records would perhaps permit Four Jacks
to continue to argue its false claim that it does not propose to
change the tower's height.

Cunningham's February 11, 1992 letter contains misleading
misstatements and crucial omissions with respect to Cunningham'S
past rule violations and its principals' present improper motive.
Scripps Howard herein describes these failings and urges the
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Commission not to permit Cunningham's principals to benefit from
their misconduct. Indeed, as shown below, sound agency practice
requires that Nationwide'S application be granted so that
Cunningham's principals will not be permitted to escape appropriate
administrative scrutiny of the Four Jacks application's proposal
to add forty feet in height to an existing tower.

The first misstatement in Cunningham's letter is the claim
that Nationwide, an FCC licensee, had no authority to correct
erroneous information about its antenna tower's height. In fact,
the FCC expressly requires its licensees to ensure that tower
height data be kept accurate. ~ 47 C.F.R. §§ 73.1690(b) (1) and
17.7. Nationwide'S application, which was filed contemporaneously
with its notification to the FAA of the same facts, is the means
specified by Section 73.1690(b) (1) for maintaining the accuracy of
the FCC's antenna height records.

Cunningham's second misstatement is its false and dangerous',
suggestion that the FCC need not be advised of tower height
reductions. No source is identified for the unsubstantiated claim
in the February 11th letter that Cunningham was so "advised." In
any event, the experienced communications counsel who filed
Cunningham's letter is surely aware:

(1) that FCC and FAA rules make no distinction between height
increases and decreases with respect to licensees I plain
obligation to report all tower height alterations, ~, ~,
47 C. F. R. § § 73. 1690 (b) (1), 17 . 7 (a), 17 . 57, and 14 C. F. R. § §
77 . 13 (a) (1), 77. 5 (b); and

(2) that it is the Commission's unambiguous policy that tower
height reductions as well as height increases may give rise
to air hazard navigation issues, ~, ~, Abacus
Broadcasting Co~., MM Dkt. No. 91-350, DA91-1481 (released
December 5, 1991).

It is remarkable that Cunningham, an entity owned by principals who
are both (1) applicants for a new FCC license and (2) current
broadcast licensees, would present such a reckless and plainly
false assessment of licensees' responsibilities .

•

Importantly, by its owners' own recent admission, Cunningham'S
tower apparently has been at a different height from that reflected
in the FCC and FAA records for some period of time due to the
actions of Cunningham's owners in relocating their Station WBFF-TV
television antenna to a new location. ~ Four Jacks' Opposition
to Petition to Deny (File No. BPCT-910903KE), filed February 12,
1992, at 4. Cunningham's principals wrongfully never reported that
they had changed the tower's height either to the FCC, to the FAA,
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or to the National Ocean Service as required by FCC and FAA rules
so that the tower's actual height would be accurately reflected in
these agencies' databases and in the aeronautical charts based on
these databases. This failure to keep the appropriate governmental
bodies informed is a significant breach in Cunningham's owners'
public interest responsibility (1) as the sponsor of the height
change, ~ 14 C.F.R. 77.13(a) (1), and (2) as a Commission
licensee, ~ 47 C.F.R. § 73.1690(b) (1) and § 17.57 (a rule whose
express purpose is to protect II the interest of safety in air
navigation") .

Finally, Cunningham's February 11th letter misleadingly omits
to disclose Cunningham's principals' true, improper purpose for
seeking to have Nationwide'S correction of the record dismissed.
As noted above, it is Cunningham's owners themselves that are the
undisclosed parties who filed the application (BPCT-910903KB)
referenced in Cunningham's letter, the application on which their
letter would have the FCC rely to find that no notification is:
required. Cunningham/Four Jacks thus is actually seeking to
benefit from Cunningham's principals wrongful failure to report
the change in tower height. By falsely claiming in its application
that it would not raise the tower's height, Four Jacks seeks to
avoid the regulatory scrutiny which necessarily attaches to
proposals that would increase antenna heights.

It is axiomatic that an applicant cannot be permitted to
benefit from its own blatant misconduct. This is particularly true
here where the benefit which Cunningham'S principals seek to obtain
is the avoidance of procedures designed to protect the safety of
life and property from air traffic hazards. For example,
Cunningham'S principals appear to be trying to avoid the necessity
of advising the FAA that they propose to undertake new construction
at the tower that will increase its antenna height with a
transmitting antenna because, under standard FAA procedures, this
will require an assessment of the electromagnetic interference that
may occur from transmitting at the proposed frequency at the
proposed location.

At a minimum, the Commission cannot permit Cunningham/Four
Jacks to evade its obligation to comply with FCC and FAA procedures
that exist td protect public safety. Nationwide'S proper (though
tardy) notification to the FCC as to the facts concerning the
changed height of that licensee's antenna thus should be processed
and granted promptly.

In addition, the FCC'S Antenna Survey Branch should
immediately take notice of Nationwide's application and amend its
records to indicate that--contrary to the false claim of Four Jacks
Broadcasting Inc. in application BPCT- 910903KB- - Four Jacks does
therein propose to raise the existing tower's height at this
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location. This fact is simply incontrovertible, and the tower'S
existing height must be accurately recorded in the FCC and FAA
records so that proper procedures will be followed in processing
Four Jacks' application. Scripps Howard is separately arguing in
a Petition to Deny that Four Jacks' continuing pattern of
misconduct in concealing the true height of this tower, inter alig,
warrants the dismissal of its application.

Please contact the undersigned if you require any additional
information.

Sincerely, '"

~~~
Kenneth C. Howard, Jr.
Counsel to Scripps Howard

Broadcasting Company

0749:2789
9911091008
Attachment
cc: Chief, Mass Media Bureau, FCC

Chief, Video Services Division, FCC
Chief, Television Branch, FCC
Chief, Field Operations Bureau, FCC
Chief, Public Service Division, FCC
Chief, Antenna Survey Branch, FCC
Mr. Harold Becker, FAA
Mr. Frank Jordan, FAA
Martin R. Leader, Esq .
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VIA HAKD-DELIVERY:

N.. Do=a SHrt:y
S.c:r.tary
rede~al Commun1cati0A8 Comm1••10Q
191' M Street, N.W.
Wa.hington, D.C. 2055•

• e: POe ril. No. B'H-'1120'I7

Dear Ms. Se.rcy:

T~. lett.r 1. wr1tteA on behalf ot ~1Dgh8m
C0IIIIIW\1cai:10n., IAc., the own.r of the i:ow.r .pecifJ.ec1 1:1 the
abov.-~efel'enced applic.ti0D. It hu COIle to our attent1cul that
.ai:1CAw1de CanmuA1cat1oaa, IDC. (-Natiocwlde-), a 1..... of
antacn. Ip.t:. OA OU~ tower, Without kn~ladg. or Aot1ca to UI as
tn. l ...or/owoel:, haa Yolu.nt..red U1 applicat1on, tile purpc.e of
which 1. -to report a deer.... 1n the he19ht of tbe antecn.
lupportin, .trut:tuc•. - {we have b.en advi.ed that to etfeet •
re4ut:t10n 1D tower height no application i. n.c••••ry.}

~h. puzpo•• o~ th1s lett.r il to requelt that the CommisSiOr.
net change i~. databa•• wLth r.gar~ to the he1ght ot the an~anna

structur. bee.wl. tber. 1. pending an application a'CT-I10903IE
which propos•• to us. the Antenna structure pr••ently aut~or1z.Q.

w. h.ve be.n ,dvL.ed by tba Commission statf that no notification
with r••pect to tower he1;ht 1. n.eessary where th.r. is •
pending application to u.e the full height ot the tower.

N.tionwide. the party •••king to change the C~1••10~1.
d.tab••e 18 not the own.r ot the tow.r. Theretore 1ts
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app11cat1OA should be d1sm1••ed beeau.e it had no aetYal ar
apparent au~hor1ty for mak1ng its filing and because there is a
pending proposal to ~•• tn. tull height of the pre.ent structure.

tGLldp
3070-016
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bcc: Richard J. Janssen
Arnold Kleiner
Donald Zeifang

keh0749:d:\99110\91008\tower.ltr
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